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AGENDA

* Proprietary SW v. FOSS

— Monopoly v. Freedom and Cooperation

* Problems of Software Patents
« Some Solutions




Proprietary SW License and
Business Model

License

Microsoft. “... Our business model has been based upon customers paying a
fee to license software that we develop and distribute. Under this
license-based software model, software developers bear the costs of
converting original ideas into software products through investments in
research and development, offsetting these costs with the revenue
received from the distribution of their products. ..




 BM-related RISK FACTORS
Certain "open source” software

business models challenge our
license-based software model.




Another business model ...

revenues primarily from
advertising or subscriptions.

An example of an advertising-
funded business model is Internet
search.




Free/Open Source SW License and
Business Model

License Rule




FOSS Licenses

You must retain, in the Source form of
any Derivative Works that You distribute,

all copyright, patent, trademark, and

attribution notices from the Source
form of the Work (Apache 2.0)




FOSS Licenses

You must cause any modified files to
carry prominent notices stating that
You changed the files (Apache 2.0)




FOSS Licenses

You must give any other recipients of
the Work or Derivative Works a copy of
this License (Apache 2.0)




Copyleft

You may modify your copy or copies of the
Program or any portion of it, thus forming
a work based on the Program, ... provided
that you also meet all of these conditions:

b) You must cause any work that you
distribute or publish, that in whole or In
part contains or is derived from the
Program or any part thereof, to be licensed
as a whole at no charge to all third parties
under the terms of this License. (GPL 2.0)
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You may copy and distribute the Program
(or a work based on it, under Section 2)
In object code ... provided that you also
do one of the following:

a) Accompany it with the complete
corresponding machine-readable source
code,

(GPL 2.0)
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LG

Life's Good

[ Searchall of LG @

Products

About LG
Sustainability
IF.

SuUpport

Open Source Code Distribution

Welzome to LG Electronics Open Source Diztribution page.

LG Electronics offers the source code of open source software used in LG products,
ou can download the zource code of LG products after selecting country and zearch type.

LG Electronics Open Source Distribution Site openz in dugust 2010,
For more information on the products releazed before dugust 2010, refer to the product manuals,
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The Growth of Open Source

E
=
E
=
i
=
=
m
£
=
=
=
=
o
=
=
=
—1
o
=
=
Ll

Jar-B82 JunBad Oot-BE MNe-Sy ulbBE DecBD Ao 01 Sepidd land Wee-08 Ocb08 FRa-08

Tine

5122 active and popular open source projects

(Source : Amit Deshpande and Dirk Riehle
SAP Research, SAP Labs LLC)




i

a45%

A

35%

3%

20%

15%

10%

o

World-wide Smartphone Sales

2008
L3

LB
Q4

2003 2003

uh

02

2009 003

Wk

ul-

010
il

2010
LB ).

JO010
(Bl

L2010
b

—— RIM
=m= 05

—d— Andrald
— Lyrnhinn
e Pl a0

—— DOther



APPLICATIONS

Contacts Phone

APPLICATION FRAMEWORK

Window Content View Motification

Activity Manager Manager Providers System Manager

Telephony Resource Location XMPP Service

Package Manager Manager Manager Manager

LIBRARIES ANDROID RUNTIME

Surface Manager Media Core Libraries

Framework

OpenGL|ES Freelype Machine

SGL 550

LiNUuX KERNEL

Display

Bluetooth Flash Memary Binder (IPC)
Driver

Camera Driver Diver Driver Driver

_ . Audi P
LISB Driver Keypad Driver WiFi Driver DrLiivLI-?E. Han:gl.:?‘!:ml:




Company Name # of Changes % of Total
None 11,594 13.9%
Unknown 10,803 12.9%
Red Hat 9,351 11.2%
Novell 7,385 8.9%
IBM 6,952 8.3%
Intel 3,388 41%
Linux Foundation 2,160 2.6%
Consultant 2,055 2.5%
SGI 1,649 2.0%
MIPS Technologies 1,341 1.6%
Oracle 1122 1.3%
MontaVista 1.010 1.2%
Google 965 1.1%
Linutronix 817 1.0%
HP 765 0.9%




But ... Software Patent




Patents Issued
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Patent applications by field of technology
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SW Patent and FOSS

« SWESG|Z& ol =72 FOSS
— FSF S [jR20| #RL{E[= ATEQ 0] E3|2 Uiy
 GPL Preamble :

“...any free program is threatened constantly by software patents.
We wish to avoid the danger that redistributors of a free
program will individually obtain patent licenses, in effect making
the program proprietary. To prevent this, we have made it clear

that any patent must be licensed for everyone's free use or not
licensed at all”

— 283 U.S. Patents to Linux Kernel, OSRM

— Microsoft
* “Linux violates 235 MS's Patents”
« Cross-licensed with Amazon (Novell, Samsung, LG)




Case : JBoss

 JBoss Eo|{# E2M (Firestar v. Red Hat Inc.)
— Red HatO| JBossE Ol=35} Al O] 2006'—=| 62 284
Firestar7} Red Hat2 A2 E&{Xls|A= X 7

— 0= £9{ 6,101,502 “a method of interfacing an
object oriented software application with a
relational database”

— JBoss Hibernate 3.00| %! 3}
— 2008 69, SIAMK} Bl




Case : JBoss

- gtolo| L ga Fa BE
— Covers all software licensed under the Red Hat
brand

— Permits third partied to create derivative works and
combinations with other products.

— Cover the upstream members of its ecosystem
(community members)




Smartphone patent suits

The Smartphone Palant Thicket
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Smartphone Competltor Patent Suits

(onnecting People

InterDigital v. Huawei, Nokia, ZTE
D. Del. filed 7/26/2011
ITC filed 7 ‘25,"2[]11

InterDigita

Samsung v. Apple
ITC filed 6/28/2011
ZTE D. Del. filed 6/29/201

Y2 Huawel

Apple v. Samsung
N.D. Cal filed 4/15/201
ITC filed 7/5/2011

Apple v. HTC
0. Del. filed 3/2/2010

ITC filed 3/2/2010

D Del filed 5/21/2010
ITC filed 7/8/2011
D_Del filed 7/11/2011
Apple v. 53 Graphic
N.D. Cal filed 1/13/2011 Mo taral pple
gg 5.D. Fla. filed 10/6/2010

HTC v. Apple
ITc filed 5/12/2010

ITC filed 8/16/2011
53 Graphics v. Apple
ITC filed 5/28/2010

ITC filed 10/6/2010

quietly brifliant

gemalt

E.D. Tex. filed 10/22/2010

D. Del. filed 8/15/2011)

NOKIA A (M{

)

¥

Motorola v. Microsoft
5.0. Fla. filed 11/10/2010

MOTOROLA

y I
Gemalto v. HTC, Samsung, Motorola & Google —bco L " ng.e

Kodak v. Apple Kodak

W.D.N.Y. filed 1/14/2010

Kodak v. RIM & Apple
ITCfiled 1/14/2010

Apple v. Motorola
W.D. Wis. filed 10/29/2010
ITC filed 10,/29/2010

Motorola v. Apple
D.Del. filed 10/8/2010

Microsaft v. Motorola :r
W.D. Wash. filed 10/1/2010 |

ITC filed 10/1/2010 -

i, Part of Rockstar Bidco LP,
| | winning bidder of
L2 2! MNortel patents

Kodak v. RIM & Apple
ITC filed 1/14,2010

k

ORACLE

Oracle v. Google
MN.D.

cal. filed 8/12/2010



Apple v. HTC

: Time-Based, Non-Constant Translation
Of User Interface Objects Between States

: Touch Screen Device, Method, And
Graphical User Interface For Determining Commands By
Applying Heuristics

: Unlocking A Device By Performing
Gestures On An Unlock Image

: List Scrolling And Document Translation,
Scaling, And Rotation On A Touch-Screen Display




Apple v. HTC

: System And Method For Managing
Power Conditions Within A Digital Camera Device

: Automated Response To And Sensing Of
User Activity In Portable Devices

: GMSK Signal Processors For Improved

Communications Capacity And Quality
: Conserving Power By Reducing Voltage

Supplied To An Instruction-Processing Portion Of A
Processor

: Object-Oriented Graphic System

: Object-Oriented Event Notification
System With Listener Registration Of Both Interests And
Methods




Oracle v. Google

. Protection domains to provide security in a computer
system; Li Gong

. Controlling access to a resource; Li Gong

: Method and apparatus for pre-processing and
packaging class files; Nedim Fresko, Richard Tuck

: System and method for dynamic preloading of classes
through memory space cloning of a master runtime system
process; Nedim Fresko

: Method and apparatus for resolving data references in
generated code; James Gosling

. Interpreting functions utilizing a hybrid of virtual and
native machine instructions; Lars Bak, Robert Griesemer

: Method and system for performing static initialization;
Frank Yellin, Richard Tuck




IP Innovation v. Red Hat

200743 10& 94, IP Innovation & Red Hat1} Novell
= JUZ Ol EALSREAYE RN S5{dH dlas
= M7

O|= £9{ 5072,412 "a User Interface with Multiple
Workspaces for Sharing Display System Objects" 5! 0|
Qr #tHEl 2719 5 H

XS Z=E K =2 Red Hat 2| =2 A|AHEITE Novell Suse
Linux Enterprise Desktop S Novell Suse Linux
Enterprise Server

IP Innovation< Acacia®| AX}Z|AFOIG|, Acacia= =73]| Of
7|Sl= 'Patent Troll'2 €2 /U

2010. 5. 1. A jury in Marshall, Texas, sided with Red
Hat and Novell's defense that the patents were invalid




How to deal with SW Patent?

« IP Innovation v. Red Hat and Novell
“Total victory for open source software in a patent lawsuit”

‘I hope that Red Hat now sees the dangers of software
patenting and will give up the practice, lest it one day morph
into a troll.

“If RedHat does not get patents, then it will ALWAYS be subject
to potential litigation from bullish companies”

“Ultimately, what Linux distributions want isn't Free Software,
Freedom, an end to Software Patents or anything else... It's to
make a profit”

“when Red Hat's portfolio is eventually purchased, the promise is
off and your defensive patents become offensive”

(source : opensource.com)




Why abolish software patents?

All businesses are targets

Antitrust doesn't work

Blocking innovation and research

Blocking useful freedoms

Blocks competing software, reducing choice

Breaks software distribution methods

Controlling entire markets

Costs are astronomically disproportionate for SMEs and individuals
Costs of the patent system to governments
Examples of use for sabotage

Freedom of expression

Harm to standards

Harms to education

Hindering competition, obstructing the free market
Incompatible timespans

Infringement is unavoidable

(source : en.swpat.org)




Why abolish software patents?

Insurance against patent litigation doesn't work
Invalid patents remain unchallenged

Jobs and skills

Just a Use of the Patented General Purpose Computer
Low risk

Patent ambush

Patent trolls

Publishing information is made dangerous
Software is math

Software is too abstract, patent quality is bad
Software patents harm SMEs

Software progress happens without patents
Speculation

The disclosure is useless

The failing solutions are expensive

Inequality between small and large patent holders

(source : en.swpat.org)




Some Remedies

Defensive patent pools

Prior art database including "defensive
oublication”

Patent clauses in software licenses
Community patent review
Invalidate the most harmful
Raising examination standards
Defensive patenting

Changing company patent policy

(source : opensource.com)




openinvention

* Open Invention Network
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» OIN License Agreement

— OIN® grants patent license to licensee
 All OIN patents and applications for all products

— Licensee grants patent license to OIN®

* All licensee patents and applications for the
Linux System
— Licensee grants license to other current and
future licensees

« All licensee patents and applications for the
Linux System




4 #25n| PEERTOPATENT
in cogparation with USPTO

SignlUp | Login | Contact Us

_|- COMMUNITY PATENT REVIEW .I MY PROFILE | | TUTORIALS _.ABGUTF‘-TO-F’ | A0

APPLICATION LIST | ARCHIVED APPLICATIONS | US PATENT CLASSIFICATIONS

WELCOME TO PEER TO PATENT

Peear-to-Patent opens the patent examination process to public participation for the first time.
Become part of this histaric program. Help the USPTO find the information relevant to assessing the

claims of pending patent applications. Become a community revieser and improve the quality of
patents.

Click here to see a list of all applications. i

Click here to be notified of any newy applications via RSS &

Click here to be notified about any new applications via email (regquires loginm
Learn more ahout how Peer-to-Patent works here

Mew Applications || Most Active Teams || Applications In Need || HNews |

2 Metweork configuration method and system
Yideo cammunication network-computer interface .
System and method for streamlined registration ...

Ym irter-process communications

| | Search I

PEER-TO-PATENT AUSTRALIA HAS LAUNCHED!

IPALstralia, in cooperation with Queensland University
of Technology, launched Peer-to-Fatent Australia on
December 9, 2009, Visit waaw peeropatent.org.au to
learn more and padicipate in continuing the FPeer-to-
Patent project.

LS. PEER-TO-PATENT IN EVALUATICON

The L5 Patent and Trademark Office and Mew York

Law School are presently preparing an evaluation of
the two-year Peer-to-Fatent LS. pilot. Results of that
evaluation should he complete by the end of the year.

JAPAN PATENT OFFICE PILOT

Fead a portion ofthe report discussing the successiul
pilot run fy the Japan Patent Office.




ﬂﬂ POST ISSUE
PEER T0 PATENT

HOME BBOUT US Fag CONTACT US

Post-lssue Peer To Patent - Improving Patent Quality

Post-Issue Peer to Patent, or simply Post-Issue, secks to improve the gquality of patents by
providing a framework for ferreting out weak, non-meritorious patent claims in patents that have
issued. Harnessing the power of a community of peer reviewers created through Peer to Patent

www peertopatent.org), Post-Issue elicits previously unidentified prior art that may invalidate or
narros the claims of issued patents, In so doing Post-Issue provides greater freedom to innowvate,
removes uncertainty from the patent system, and provides greater certainty as to the value of issued
patents, Whether for-profit or non-profit, whether for responding to demand letters or litigation or for
improving a party's own patents, all parties are invited to reguest posting of patents to Post-Issue
for review,

PATENTS FOR REVIEW
You can wview a profile of the patents, find out why help is needed, and submit your own feedback,
comments or prior art on those patents. Click a patent to learn more,

Patents Currently Available for Review Archive of Reviewed Patents

447 TATF

Computer system securty method and apparatuz having program authorzation information data structures

SEARCH

4z new technologies have entered
the patent system over the past
25 years patent offices have
faced greater challenges in
identifying all relevant prior art
{documentary evidence that an
invention has previously been
made} during the patent
examination process, In part this
is due to the lack of a history of
issued patents in these new
subject matter areas. .,

show moaore. ..




: DEFENSIVE
7 PUBLICATIONS

WHAT IS5 A DEFENSIVE PUBLICATION?

Defensive publications, which are endorsed by the USPTO as an IF rights
rmanagement tool, are documents that provide descriptions and artwork of a
product, device or rmethod so that it enters the public domain and becomes prior
art. This powerful preemptive disclosure prevents other parties frorm obtaining a
patent on the product, device or method. It enables the original inventor to
ensure that they have access to their invention by preventing others from later
rmaking patent claims on it It also means that they do not have to shoulder the
cost of patent applications.

The Defensive Publications program, & corponent of Linux Defenders, enables
non-sttorneys to use a set of Web-based forms to generate defensive
publications. It relies an substantial participation from the open source community
as it relates to disclosures, Defensive publication drafts will be reviewed and
edited as needed and at no charge by DIN's attorneys. The completed defensive
publication will be added by OIM to the IF carm Prior & Datahase, which is in turn
used by IF attorneys and the patent and trademark office to search for prior-art
when examining patent applications,

e
SUBMIT DEFENSIYE PUBLICATIONS

In the event you have an invention that you would like to have prepared as a defensive publication,
please submit vour invention here. Upan registration, yvou will be provided support in structuring your
inwention so it can be effective as prior art and placed in the public dormain. If during the process you
wish to have your invention prepared as a patent instead of a defensive publication, we will wark with
vou to facilitate the preparation of a patent disclosure which will be prosecuted and licensed as part of
Dpen Invention Metwork's patent estate to the broader commmunity on a rovalty free and fully paid up
basis, The choice is yours, Our interest is in ensuring that the Linux community has an outlet to invent
that limmits poor quality patents and ensures freedom of action/freedom to operate across the entire
ecosysten,

Learn more about defensive publications with our examples and frequently asked questions.

HOME ABOUT US FAQY's TEAM MEMBERS CONTACT US

Ta submit a defensive publication, please
register andfor login to the system.

E-rmail!

Password!

Fargot vour password?

WHAT WE ARE TRYING TO DO

We are attermpting to mobilize the creativity
and innowvative capacities of the Linux and
broader open source community to codify
the universe of preexisting inventions in
defensive publications that upon publication
in the IP.com Prior Art Database will
imrmediately serve as effective prior art that
prevents anyvone from having a patent
issued that claims inventions that have
already been documented in a defensive
publication. In addition to creating a vehicle
to utilize this highly effective form of IF
rights management for known inventions, it
i= hoped that the community will use
defensive publications as a means of
codifring future inventions should the
inventors prefer not to make their invention
the subject of a patent disclosure and
application,
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F/OSS Licenses and Patent

Developer Distributor
Contributor Contributor

y Distributor
3" Party Contributor

e Licensor’s patent
 Licensee’s Patent
e 3@ Party's Patent




Licensor’s patent

» Apache 2.0
each Contributor hereby grants to You

a perpetual, worldwide, non-exclusive, no-
charge, royalty-free, irrevocable (except as
stated in this section) patent license

to make, have made, use, offer to sell, sell,
import, and otherwise transfer the Work,

where such license applies only to those patent
claims licensable by such Contributor that are

necessarily infrin%ed by their Contribution(s)
alone or by combination of their Contribution(s)
with the Work to which such Contribution(s)

was submitted.




« GPL 3.0

— Each contributor grants you a non-exclusive,
worldwide, royalty-free patent license under the
contributor's essential patent claims, to make, use,
sell, offer for sale, import and otherwise run,
modify and propagate the contents of its
contributor version.

A contributor's "essential patent claims" are all
patent claims owned or controlled by the
contributor, whether already acquired or hereafter
acquired, that would be infringed by some
manner, permitted by this License, of making,
using, or selling its contributor version, but do not
include claims that would be infringed only as a
consequence of further modification of the
contributor version.

44




- MPL1.1

— The Initial Developer hereby grants You a world-
wide, royalty-free, non-exclusive license, subject to
third party intellectual property claims:

— (b) under Patents Claims infringed by the making,

using or selling of Original Code, to make, have
made, use, practice, sell, and offer for sale, and/or
otherwise dispose of the Original Code (or portions
thereof). ...

(o) Notwithstandin%Section 2.1(b) above, no patent

license is granted: 1) for code that You delete from
the Original Code; 2) separate from the Original
Code; or 3) for infringements caused by: i) the
modification of the Original Code or ii) the
combination of the Original Code with other
software or devices.




« CPL, EPL

— b) Subject to the terms of this Agreement, each Contributor
hereby grants Recipient a non-exclusive, worldwide, royalty-
free patent license under Licensed Patents to make, use, sell,
offer to sell, import and otherwise transfer the Contribution of
such Contributor, if any, in source code and object code form.
This patent license shall apply to the combination of the
Contribution and the Program if, at the time the Contribution
Is added by the Contributor, such addition of the Contribution
causes such combination to be covered by the Licensed
Patents. The patent license shall not apply to any other
combinations which include the Contribution. No hardware
per se is licensed hereunder.




Licensee’s Patent

» Apache 2.0

If You institute patent litigation against any
entity (including a cross-claim or
counterclaim in a lawsuit)

alleging that the Work or a Contribution
Incorporated within the Work constitutes
direct or contributory patent infringement,

then any patent licenses granted to You
under this License for that Work shall

terminate as of the date such litigation is
filed.




« GPL 3.0

—You may not impose any further restrictions
on the exercise of the rights granted or
affirmed under this License. For example,

you may not impose a license fee, royalty, or
other charge for exercise of rights granted
under this License, and you may not initiate
itigation  (including a  cross-claim  or
counterclaim in a lawsuit) alleging that any
patent claim is infringed by making, using,
selling, offering for sale, or importing the
Program or any portion of it.




« CPL

— If Recipient institutes patent litigation
against a Contributor with respect to a

patent applicable to software (including a

cross-claim or counterclaim in a lawsuit),

then any patent licenses granted
Contributor to such Recipient unc

oy t
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Agreement shall terminate as of t
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« CPL, EPL
—In addition, if Recipient institutes patent
litigation against any entity (including a
cross-claim or counterclaim in a lawsuit)

alleging that the Program itself (excluding
combinations of the Program with other
software or hardware) infringes such
Recipient's patent(s), then such Recipient's
rights granted under Section 2(b) shall
terminate as of the date such litigation is
filed.




3rd Party’s Patent

» Apache 2.0

— 7. Disclaimer of Warranty.

— Unless required by applicable law or agreed to in writing,
Licensor provides the Work (and each Contributor provides its
Contributions) on an "AS IS" BASIS, WITHOUT WARRANTIES
OR CONDITIONS OF ANY KIND, either express or implied,
including, without limitation, any warranties or conditions of
TITLE, NON-INFRINGEMENT, MERCHANTABILITY, or FITNESS
FOR A PARTICULAR PURPOSE. You are solely responsible for
determining the appropriateness of using or redistributing the
Work and assume any risks associated with Your exercise of
permissions under this License.




 EPL

4. COMMERCIAL DISTRIBUTION
Commercial distributors of software may accept
certain responsibilities with respect to end users,
business partners and the like. While this license is
intended to facilitate the commercial use of the
Program, the Contributor who includes the Program
in a commercial product offering should do so in a
manner which does not create potential liability for
other Contributors.

« Redhat Insurance Program




« MPL

3.4. Intellectual Property Matters

(a) Third Party Claims.
If Contributor has knowledge that a license under a third
party’s intellectual property rights is required to exercise the
rights granted by such Contributor under Sections 2.1 or 2.2,

Contributor must include a text file with the Source Code
distribution titled "LEGAL" which describes the claim and

the party making the claim in sufficient detail that a recipient
will know whom to contact. If Contributor obtains such
knowledge after the Modification is made available as
described in Section 3.2, Contributor shall promptly modify
the LEGAL file in all copies Contributor makes available
thereafter and shall take other steps (such as notifying
appropriate mailing lists or newsgroups) reasonably calculated
to inform those who received the Covered Code that new
knowledge has been obtained.




GPL 2.0

For example, if a patent license would not
permit royalty-free redistribution of the
Program by all those who receive copies

directly or indirectly through you, then the
only way you could satisty both it and this
License would be to refrain entirely from
distribution of the Program.




« GPL 3.0

— No Surrender of Others' Freedom (12.)

« If you cannot convey a covered work so as to satisfy
simultaneously your obligations under this License and
any other pertinent obligations, then as a consequence
you may not convey it at all.

— Patent (11.)

« convey a covered work, knowingly relying on a patent
license, ...must either

* (1) cause the Corresponding Source to be so available, or

 (2) arrange to deprive yourself of the benefit of the
patent license for this particular work, or

 (3) arrange, in a manner consistent with the requirements
of this License, to extend the patent license to

downstream recipients.




- If... grant a patent license ..., then the patent
license you grant is automatically extended to
all recipients of the covered work and works
based on it.

« You may not convey a covered work if you are
a party to an arrangement with a third party ...,
under which you make payment to the third
party based on the extent of your activity of
conveying the work, and under which the third
party grants, to any of the parties who would
receive the covered work from you, a
discriminatory patent license ... unless ...prior to
28 I\/Iarch, 2007. 56
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* FFmpeg
— FFmpegq is licensed under the GNU Lesser General Public
License (LGPL) version 2.1 or later. However, FFmpeg
incorporates several optional parts and optimizations that are
covered by the GNU General Public License (GPL) version 2 or
later. If those parts get used the GPL applies to all of FFmpeg.

Q: Is it perfectly alright to incorporate the whole FFmpeg
core into my own commercial product?

A: You might have a problem here. There have been cases
where companies have used FFmpeg in their products. These
companies found out that once you start trying to make
money from patented technologies, the owners of the patents
will come after their licensing fees. Notably, MPEG LA is
vigilant and diligent about collecting for MPEG-related
technologies.




