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Why focus on OS in acquisition?

• Companies with substantial investments in community

• Trial by Blog

• Heightened focus on code base following transaction

• Remediation may require access to original 
developers

• Important information regarding processes and adoption 
may be lost if not captured

• Relevant to evaluation of quality of information coming 
from target

• Valuation

• Patent licenses
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Why compliance concerns with open 

source software?

• Absence of control over code available for 

download without charge

– Not all “open source”

• Old assumption that licenses are not enforceable

• Absence of honest communication between 

developers/management

• Developer fear of delay caused by review

– Quality of source makes re-use enticing 

– Inefficient processes drive use underground

• Code coming from prior acquisitions

• Old code, old problems



CHOATE HALL & STEWART LLP

Due Diligence Procedures

• Executive Interviews

• Preparation of Schedules 

• Drafts of Reps and Warranties

• Checklists

• Certificates of Originality

• Code Scans

• Development Interviews

• Remediation Plans

• Escrows/Hold Backs
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Select from options based on:

• Type of transaction

• Intended use of asset

• Timing considerations

• Attorney client privilege

• Continuing infringement

• Valuation

• Leverage
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Transactions

• Mergers

• Development 

• Acquisitions

• Spin-Offs

• Joint Ventures

• Strategic Alliances

• OEMs

• End Users
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OS Due Diligence Process

• Traditional due diligence

– Inquiries, schedules, warranties, indemnities

• Confirmation of Target’s information
– Keyword Search - string searches for terms that 

indicate license obligations or copyright ownership 
(example:  FOSSology)

– Automated code scans – Source and  Binary

– Identify APIs and dependencies

• Review of contributions to OS projects

• Remediation Plans
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Pedigree Reviews

• Establishes Ownership of the Open Source

– Where did the code come from?

– Check for copyright notices (or the lack thereof)

– Consider how long it has been available

– Identify Maintainer and understand the Maintainer’s 
acceptance policies

– Contact Maintainer for confirmation or alternative 
license

• Tasks in Pedigree Review

– Code Scans

– Web Investigations

– Project Inquiry

– Contribution policies
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• “Developer’s Certificate of Origin,” used for Linux kernel, requires 
a contributor to certify that the code was either:

– created by the contributor who has a right to contribute it,

– created by a third party, who has previously certified it, or 

– is based on a work licensed under an open source license and under which the 
contributor is licensed.

• FSF requires assignment of contributions to projects it owns  
– Typically, assignor represents that he has all rights necessary to make the 

assignment.

• ASF’s Contributor’s License Agreement requires a statement
– Different forms for individuals and corporations

– Verifying that you are legally entitled to make the contributions, 

– Verify that the contributions you make are your own.

– Binding employer corporations and their affiliates to grants 

• Many OSS projects have similar procedures, many do not

Project Contribution Practices



CHOATE HALL & STEWART LLP

Code review in M&A

• Who does the code review

– Target or Acquirer; Outside, in-house or consultant?

• Where is the code review conducted?

– Target or Acquirer; Outside, in-house or consultant?

• When is the code review conducted?

– Prior to pricing; after term sheet; final pre-closing; post-

closing
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Managing the code review 

• Access to the results of the code review

– Target or Acquirer; Outside, in-house or consultant?

• When does remediation occur?

– Prior to pricing; after term sheet; final pre-closing; post-

closing

• Who does the remediation?

– Target’s developers; Acquirer's developers; consultant
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Process Examples

• Require code review by Target 
– Prior to representation but no delivery of results

– Affects knowledge qualifier

– Avoids risk shifting to Acquirer

• Perform review post closing
– Deduct remediation costs from holdback

– Impact on valuation limited by amount of holdback

• Perform review as part of due diligence
– Becomes part of “go” /“no go” decision

– Difficult to retain attorney/client privilege

– Transfers some/all of risk to Acquiror

– Opportunity to renegotiate valuation

– Can complete all remediation prior to closing
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Due Diligence Sensitivities

• Intended use of code base

– Temporarily filling hole in product line

– Merging code bases

– New line of business

• Make vs. buy analysis

• Sophistication of acquiror

– Target’s use may be inconsistent with current policies

– Investment in community heightens impact of 

compliance misstep 
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Pre-Close/Transition

• Compile list of Open Source

– Determine what needs to be removed and when

• Compile list of licenses and attributions

• Confirm and compile corresponding source

• Obtain alternative license

• Remediate
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Remediation

• Remediation plan

– Further research of options

– Removal of code

– Restructuring of architecture

– Issuing patch

– Releasing source code

• Timing

– Delay closing / contributory infringement

– Post closing / direct infringement
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Summary

• Open source is pervasive and ubiquitous

• Compliance is important in M&A and other 

transactions 

• Adopt a plan and maintain it

– Incorporate compliance into development process

• Focus on process rather than policy statement

• Regularly audit compliance

• Automate and routinize

• Adopt community norms
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Choate – National Recognition

CHOATE HALL & STEWART LLP

Guide to the preeminent law firms in the US

Showcasing top firms in the US

Representing top 5% of lawyers in 

Massachusetts

America’s leading lawyers for business

Recognizing the top 2.5% of 

lawyers nationwide

Top 200 most successful 

firms in the US

Worldwide essential guide to 

lawyers and law firms 

Corporate Counsel’s 

nationally respected 

reference guide

Ranks “Most Active Law Firms” based on number 

of private equity and venture capital deals

Honoring exceptional majority stake 

transactions

Honoring influential and dynamic leaders 
across new England

Leading source for data and analysis of 
private investments in public equity
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• One of nation’s leading law firms

• Focus on core group of specialized services, including business & technology, intellectual property, M&A, clean-tech, 

litigation, private equity & venture capital, finance and real estate

• Like handful of most successful NYC firms, all lawyers are located under one roof

– No revolving door client teams

– No need for clients to re-explain their business goals multiple times

– Unique levels of service, efficiency and accountability

• Partner-level attention

• Clients include public and private companies, private equity, venture capital and hedge funds, investment banks, Fortune 500 

companies and leading financial institutions

• Lawyers throughout practice areas consistently receive national and international recognition

Overview of Choate
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• Representing leading technology and life sciences companies in their entire life cycle, from start-up to public company to M&A. 

• Lawyers have organized several thousand emerging companies. 

• Lawyers with PhDs and other advanced degrees perform cutting edge work and strategic planning in technology and life sciences.  One of first major Boston 

firms to establish patent group.  Nationally recognized IP litigation practice. 

• Among most experienced and knowledgeable technology transaction and licensing lawyers in US in all areas.

• Extensive experience in capital markets transactions representing US companies, foreign issuers, investment banks and investors in registered public offerings 

and exempt transactions, including:

– IPOs

– Follow-on offerings

– Registered direct offerings

– PIPEs

– 144A offerings

• Entrepreneurship initiatives:

– Major sponsor of MIT programs: Entrepreneurship Center; Venture Capital Conference; Private Equity Symposium; Technology & Entrepreneurship Forum

– Sponsor/Chair of Board: Center for Women and Enterprise

– Sponsor: Springboard Venture Capital Forum 

Choate – Preeminent in Business & Technology
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Transaction Powerhouse

• Public company securities offerings with proceeds of 

over $16 billion

• Mergers and acquisitions with value over $46 billion

• Private placements with proceeds over  $3.6 billion 

(since 2000)

Premier Capital Markets Practice

• Thirty-five offerings totaling over $4.1 billion
(since 2006)

• Three IPOs (in recent months)

• Public securities transactions with proceeds of 

nearly $1 billion (since 2009)
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